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POWER OF THE FEDERAL GOVERNMENT OVER THE DEVEL- 
OPMENT AND USE OF WATER POWER. 



Mr. Nelson, from the subcommittee of the Committee on the 
Judiciary, submitted the following report, to accompany Senate reso- 
lution 44: 

To the Committee on the Judiciary: 

Your subcommittee, which was directed to report on the following 
resolution: 

Resolved^ That the Committee on the Judiciary of the Senate be, and it is hereby, 
directed to report to the Senate, at as early a date as possible in the next regular ses- 
sion of Congress, upon the power and authority of the National Government over 
the development and use of water power within the respective States, and especially: 

First. Has the National Government any authority to impose a charge for the use 
of water power developed on nonnavigable streams, whether State or interstate? 

Second. Has it any authority in granting permits to develop water power on a 
navigable stream to impose and enforce conditions relating to stated pavments to 
the Government, regulation of charges to consumers, and determination of the right 
to make use of such developed power? 

Third. Has it authority m disposing of any of its lands, reserved or unreserved, 
necessary and suitable for use in connection with the development or use of water 

Eower on a nonnavigable stream, whether State or interstate, by lease or otherwise, to 
mit the time for which euch development may continue, or to impose and enforce 
charges for the use and development of such water power, or to control and regulate 
the disposition of such water power to its consumers? 

have considered the same and repjort as follows: 

The interrogatories embraced in the foregoing resolution involve 
the rights of riparian owners, the rights of ih^^i States, and the rights 
of the Federal Government in the navigable and tionnavigable streams 
and watercourses of the country. A solution and understanding of 
these several rights will tend to answer and solve the questions pro- 
pounded. 

NAVIGABLE STREAMS. 

The rule of the common law, that only those streams are held 
navigable in which the tide ebbs and flows, and only so far as such 
ebb and flow, has not been adopted and does not prevail in this 
country. With us the question of navigability is one of fact in each 
case. If a stream can be used for commerce or trade, in any form, 
to any substantial extent, even for the floating of rafts of logs or 
lumber, it is held to be a navigable stream. (Tne Genessee Chief , 12 
How., 443; the Daniel Ball, 10 Wall., 557; the Montello, 20 Wall., 430; 
Barney v. Keokuk, 94 U. S., 324; Waterpower Co. v. Water Com- 
missioners, 168 U. S., 349.) 

Most of our streams and watercourses are, in fact, more or less 
navigable in some of their reaches, and the nonnavigable portions 
serve as feeders for, and are so connected with, the navigable sections 
that it is difficult and scarcely practicable to apply a separate rule for 
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each. This must needs be so where ample regulation of the navigable 
section can only be secured through regulation of the nonnavigable 
section. In such cases, for the purposes of interstate commerce, the 
Federal Government has full regulative power over the entire stream, 
the nonnavigable as well as the navigable sections. 

In U. S. V. Rio Grande Irrigation Co. (174 U. S., 690), the Supreme 
Court, in passing upon certain statutes relating to the use of water for 
mining and irrigation purposes, makes this declaration: 

To hold that Congress, by these acts, meant to confer upon any State the right to 
appropriate all the waters of the tril utary streams which unite into a na\-igal le water- 
course, and so destroy the na>'igat ility of that watercouise in derogation of the interests 
of all the people of tne United States, is a construction which can not te tolerated. It 
ignores the spirit of the legislation and carries the statute to the verge of the letter and 
far beyond what under the circumstances of the case must be held to have been the 
intent of Congress (p. 706-707). 

TITLE OF THE STATES IN THE BEDS AND WATERS OF NAVIGABLE 

STREAMS. 

The several States of the Union are each primarily the proprietors 
of, and have the sovereignty over, the beds and waters oi the navi- 
gable streams and watercourses within their respective borders, 
subject onh^ to the rights of the Federal Government under the 
interstate commerce clause of the Constitution (par. 3, sec. 8, art. 
1), and to the rights of the Federal Government as owner of the 
riparian lands (par. 2, sec. 3, Art. IV), which rights will hereafter 
be referred to and enlarged upon. 

In the case of Martin v. Waddell (16 Peters, 367), where the ques- 
tion of tidelands and tidewaters was involved, the Supreme Court 
of the United States makes this clear and comprehensive declaration: 

For when the Revolution took place the people of each State became themselves 
sovereign; and in that character hold the absolute right to all their navigable waters, 
and the soils under them, for their own common use, subject only to the rights since 
surrendered by the Constitution to the General Government. 

The same doctrine was laid down bv the court in the case of 
Pollard V. Hagan (3 How., 212), and it was held to apply to the 
newer States m as full a nieasure as to the original States of the 
Union. In this case the court concludes its opinion as follows: 

By the preceding course of reasoning we have arrived at these general conclusions: 
First. The shores of navi«:able waters and the soils under them were not granted by 
the Constitution to the United States, but were reserved to the States respectively. 
Second. The new States have the same rights, sovereignty, and jurisdiction over 
this subject as the original States. Third. The riofht of the United States to the 
public land and the power of Congress to make all needful rules and regulations for 
the sale and disposition thereof conferred no power to grant to the plaintiffs the land 
(tidewater land) in controversy. 

In the case of Barney v. Keokuk (94 U. S., 324), Justice Bradley 
declares that the correct principles were laid down in the foregoing 
cases, and then adds: 

These cases related to tidewater, it is true; but they enunciate principles which 
are equally applicable to all navigable waters. 

The rule laid down in the foregoing cases is reafiirmed and ampli- 
fied with the citation of numerous authorities in the case of Shively 
V. Bowlby (152 U. S., 1). 
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RIPARIAN TITLE. 

It is the rule of the common law that a grant of land upon the 
borders of a navigable stream carries the grant only to the high- 
water line, while a grant of land bordering upon a nonnavigaole 
stream carries the title to the center of the stream, subject to the 
public easement in the water of the stream. While this is the rule 
of the common law, the Supreme Court of the United States, in the 
case of Hardin v. Jordan (140 U. S., 371), has determined that the 
limits and extent of the riparian ownershin is governed bv the law 
of the State in which the land is situated. Justice Braaley, who 
delivered the opinion in this case, after discussing the question and 
citing numerous authorities, concludes as follows: 

We do not think it necessary to discuss this point farther. In our judgment the 
grants of the Government for lands bounded on streams and other waters, without 
any reservation or restriction of ternis, are to be construed as to their effect according 
to the law of the State in which the lands lie (p. 384). 

The case of Shively v. Bowlby, heretofore cited, approves of and 
adheres to this nde, and the following cases indorse and adhere to the 
rule: Barney v. Keokuk (94 U. S., 324), St. Louis v, Myers (113 
U. S., 566), Packer v. Bird (137 U. S., 661), St. Louis v. Rutz (138 
U. S., 226), Mitchell v. Smale (140 U. S., 406), Grand Rapids v. 
Butler (159 U. S., 87), Water Power Co. v. Water Commissioners (168 
U. S., 349), Kean v. Calumet Canal Co. (190 U. S., 452), United States 
V. Chandler Dunbar Co. (209 U. S., 447). 

The rule of riparian ownership as to grants of land bordering on 
streams is diverse in the various States. Some States hold that the 
grant extends only to high-water mark; other States hold that it 
extends to low-water mark; while another class of States — and per- 
h aps the most numerous — hold that the grant extends to the middle 
of the stream, subject to the public easement in the water of the 
stream. But whatever may be the law in this respect as to the 
effect of the grant, it only relates to the proprietorship in the banks 
and bed of the stream and not to the ownership of the water in the 
stream. 

In those States which hold that the title of the riparian owner only 
extends to the high or low water mark the title to the bed of the 
stream is deemed to be in the State, and whether the title to the 
bed of the stream is in the riparian owner or in the State, in either 
case the sovereignty over and the paramount title to the water of 
the stream is deemed to be in the State, but it holds it not absolutely, 
but in trust for all lawful public uses, and in subrogation to the 
rights of the Federal Government. 

PROPRIETORSHIP AND CONTROL OF THE WATER IN STREAMS. 

While the riparian proprietor may be the absolute owner of the 
bed of the stream, he nas no such proprietorship in the water of the 
stream. The water is a movable thing, and as to that he has only 
a usufruct. His rights in the water are subject to the sovereignty 
and control of the State, to the rights of the other riparian owners, 
and to the public easement or use. Lord Chief Justice Hale in his 
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De Juris Maris (Hargrave, p. 6), in the quaint law language of those 
dsi,js, states: 

Though fresh rivers are in paint of propriety, as before, prima facie of a private 
interest; yet, as well fresh rivers as salt, or such as flow and reflow, may be under 
these two servitudes, or affected with them — viz, one of the prerogatives belonging to 
the King, and another public interest, or belonging to the people in general. 

Commenting on a case in which the riiparian owner claimed the 
title up to the thread of the stream in the SeveiTi River as against the 
King, Lord Hale says (Hargrave, p. 36) : 

But though the subject may thus have the propriety of a navigable river part of a 
port, yet these cautions are to be added, viz: First, that the King has yet a right of 
empire or government over it in reference to the safety of the kingdom and to his 
customs, it being a member of a port, prout inferius dicitur; second, that the pscple 
have a public interest, a jus publicum, of passage and repassage with their goods 
by water and must not be obstructed by nuisances or impaached by exactions, 
* * *. For the jus privatum of the owner or proprietor is charged with and sub- 
ject to that jus publicum which belongs to the King s subjects; as the foil of an high- 
way is, which though in point of prcparty it may be a private man's freehold, yet it 
is charged with a public interest of the people, which may not be prejudiced or 
damnified. 

Sir J. Leach, vice chancellor, in the case of Wright v, Howard (1 
Si 113 13 & Sbuart*s Reports, 203), an English case in chancery, de- 
cided in 1823, explains the right of a riparian as follows: 

The right to the use of the water rests on clear and settled principles. Prima facie> 
the prcp.ietor of each bank of a stream (not tidal) is the proprietor of half the land 
covered by the stream, but there is no proverty in the water. Every propnetor has an 
equal ri:?ht to use the water which flows in the stream, and, consequently, no prrp ietor 
can have the right to use the water to the prejudice of any other proprietor. Without 
the consent of the other prcprietors, who may be affpcted by his operations, no pro- 
prietor can either diminish the quantity of water, which would otherwise descend to 
the prcprietors below, nor throw the water back upon the prcprietors above. 

Chancellor Kent, in his Commentaries, states the common-law rule 
in these words: 

Every proprietor of lands on the banks of a river has, naturally, an equal right to the 
US3 of the water which flows in the stream adjacent to his lands, as it was wont to run 
(currere solebat), withcut diminution or alteration. No proprietor h£.8 the right to 
U83 the water to the prejudice of other proprietors above or below him unless he has a 
prior right to divert %t or a ti'le to some exclusive enjoyment. He has no property in the 
water itself, but a simrle usvfruct while it passes along. Aqua currit et debet currere 
ut currere s)lebLt is the Ir.ngu ge of the law. Though he may use the watar while it 
runs over hie l:.nd £.s an incident to the land, he can not unrec^sonably det in it or 

five it another direction, and he must return it to its ordinary channel when it leaves 
is estate. (3 Com., 439.) (Stein v. Burden, 29 Ala.., 127.) 

In the ca^e of Head v, Amoskeag (113 U. S., 9), involving the right 
of the riparian owner to construct and maintain a milldam on his 
own land under a statute of New Hampshire, Justice Gray, who 
deUvered the opinion of the court, declares: 

We prefer to rest the decision of this cr.se upon the ground that such a statute, con- 
sidered £.8 regul ting the m .nner in which the rights of proprietors of lu^nds Ldi^cent 
to a stream mu,y be i sserted and enjoyed, with a due reg jd to the interests of all, and 
to the public good, is within the constitutional power of the legislature (p. 21). 

. He further declares: 

The right to the use of running water is publici juris a*nd common to all the pro- 
pri^tor8 of the bed and bani s of the stream from its source to its outlet. Fach has a 
right to the reasonable use of the water as it flows past his land, not interfering with a 
like teasoiiabl6 use by those above or below him (p. 23). 
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POWER OF THE FEDERAL GOVERNlOlNt OVER WATER POWER. 11 

In the case of the United States v. Rio Grande Co. (174 U. S., 690), 
in considering a nonnavigable reach of the Rio Grande River, in the 
Territory of New Mexico, Justice Brewer, who delivered the opinion 
of the court, after quoting the foregoing paragraph from Chancellor 
Kent, adds: 

While this is undoubted, and the rule obtains in those Stat-es in the Union which 
have simply adopted the common law, it is also true that as to every stream within its 
dominion a State may change this con-mon-law rule and permit the appropriation of 
the fiowing ^ aters for such purposes as it deems wise. 

That the sovereignty and control over, and paramount title to, the 
waters in a stream is m the State is further established by that line 
of decisions sustaining the rule of public ownership, and *' prior appro- 
priation," prevailing m the mining; and semiarid States, and acquies- 
cing in its application to the lands of the United States. (Jennison 
V. Kirk, 98 U. S., 45; Broder v. Water Co., 101 U. S., 274; Gutiers v. 
Albuquerque Co., 188 U. S., 545; Boquilla Cattle Co. v, Curtis, 213 
U. S., 339.) 

The case of Kansas, v. Colorado (206 U. S., 46) was a controversy 
between two States, one recognizing the doctrine of public ownership 
and prior appropriation and the other the common-law rule. Chief 
Justice Shaw, in the case of Elliott v. Fitchburg Railway Co. (10 
Gush., 191), describes the rights of the riparian owner under the 
common-law rule in the following terms: 

The right to flowing water is now well settled to be a right incident to property in the 
land; it is a right publici juris, of such a character that, while it is common and equal 
to all through whose land it runs, and no one can obstruct or divert it, yet, aa one oi the 
beneficial gilts of Providence, each proprietor has a right to a just and reasonable use of 
it as it passes through his land; and so long as it is not wholly obstnicted or diverted, 
or no larger appropriation of the water running through it is made than a just and 
reasonable use, it ran not be said to be wrongful or injurious to a proprietor lower 
down. What is such a just and reasonable use may often be a difficult question, 
depending upon various circumstances. To take a quantity of water from a large run- 
ning stream for agricultural or manufacturing purposes would cause no sensible or prac- 
ticable diminution of the benefit, to the prejudice of a lower proprietor; whereas, 
taking tfie same quantity from a small running brook passing through many farms 
would be of great and manifest injury to those below, who need it for domestic supply 
or watering cattle; and therefore it would be an unreasonable use of the water, ani an 
action would lie in the latter case and not in the former. It is therefore to a consider- 
able extent a question of degree; still the rule is the same, that each proprietor has a 
right to a reasonable use of it, for his own benefit, for domestic use, and lor manufac- 
tLring and agricultLral purposes. * * * 

Ihat a p rtion of the water of a stream may be used for the purpose of irrigaiiug 
land we think is well established as one of the rights of the prcprietois of the sril 
along or thiough which it passes. Yet a proprietor can not under color of that ri^ ht 
or for the actual purpose of irrigating his own land wholly abstract or divert the water- 
course or take such an unreas-onaMe quantity of water c»r make such unreasonable 
use c^f it as to deprive other prcpriet- rs of the substantial benefits which they might 
derive from it if not diverted or used unreasonably. * * * 

This rule, that no riparian pnprietcr can wholly abstract or divert a watercourse, 
by which it ^ould cease to be a running stream, or use it vmreasonably in its passage 
and thereby depiive a lower proprietor of a quality of his property, deemed in law 
incidental and beneficial, necessarily flows from the principle that the right to the 
reasonable and benefijial use of a running stream is ccmmon to allUhe riparian pro- 
prietors, and so each is bound to use his c(<mmon right as not essentially to prevent 
or interfere with an equally beneficial enjoyment of the common right by all the 
proprietors. * * ♦ 

The right to the use of flowing water is publici juris and common to all the riparian 

{)rcprietor8; it is not an absolute and exclusive right to all the water flowing post their 
and, so that any obstruction would giye a cause of action ; but it is a right to the flow 
and enjoyment v>f the water, subject to a similar right in all the proprietors to th«». 
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reaaonable enjoyment of the same gift of Providence. It i*^, therefore, only for an 
abstraction and deprivation of this common benefit or for an unreasonable and un- 
authorized use of it that an action will lie. 

The assertion of public ownership and of prior appropriation, 
akeady referred to, is thus described by Justice Field in the case of 
Jennison v. Kirk (98 U. S., 453). After describing the system of 
discovery and appropriation and development of mining claims, he 
adds the following: 

But the mines could not be worked without water. Without water the gold would 
remain forever buried in the earth or rock. To carry water to mining locaUtiee when 
they were not on the bank of a stream or lake became, therefore, an important and 
necessary business in carrying on mining. Here, also, the first appropriator of water 
to be conveyed to such locality for mining or other beneficial purposes was recognized 
as having, to the extent of actual use, the better right. The aoctrine of the common 
law respecting the right of riparian owners was not considered as a{>pUcable, or only in 
a very limited degree, to the conditions of miners in the mountains. The waters of 
rivers and lakes were, consequently, carried great distances in ditches and flumes, 
constructed with vast labor and enormous expenditures of money, along the sides of 
mountains and through canyons and ravines, to supply communities engaged in mming 
as weU as for agriculturists and ordinary consumption. Numerous regulations were 
adopted, or assumed to exist, from their obvious justness, for the security of these 
ditches and flumes, and for the protection of rights to water, not only between different 
appropriatora, but between them and the holders of mining claims. These regulations 
and customs were appealed to in controversies in the State courts, and received their 
sanction; and properties to the value of many millions rested upon them. For 18 
years, from 1848 to 1866, the regulations and customs of miners, as enforced and molded 
by the courts and sanctioned by the legislation of the State, constituted the law govern- 
ing property in mines and in water on the public mineral lands. 

These water rights, by prior appropriation, as described by Justice 
Field, were recognized and conmined by congressional legislation in 
1866 and in 1870. Those acts are now sections 2339 and 2340 of the 
Revised Statutes. Justice Field further adds: 

It will thus be seen that the Federal statutes merely gave a formal sanction to the 
rules already established. Those rules had been built up in reliance on the tacit 
acquiescence of the United States, the true owner of the lands and waters on whit:h 
appropriations were made, and these statutes acquiesced therein expressly as "a vol- 
untary recognition of a preexisting right^^ rather than the establishment of a new one. 

In the case of Broder v. Natoma Water Co. (101 U. S., 274) the 
Supreme Court, in referring to the contention that these statutes 
estabUshed a new right, uses the following language: 

V'e are of the opinion that it is the established doctrine of this court that rights of 
miners, who had taken possession of mines and worked and developed them, and the 
rights of persons who had constructed canals and ditches to be used in mining opera- 
tions and for purposes of agricultural irrigation, in the region where such aitificial use 
of the water was an absolute necessity, are rights which the Government had, by ita 
conduct, recognized and encouraged and was bound to protect before the passage of the 
act of 1866, and that the section of the act whic h we have quoted was rather a voluntary 
recognition of a preexisting right of possession, constituting a valid claim to its con- 
tinued use, than the establishment of a new one. 

While the common-law rule prevails — in some instances with slight 
modbications — in all of the States, except the so-called semiarid or 
mining States, there can be no doubt that it is in the power of these 
common-law States, by virtue of their sovereignty, to modify or 
change the rule of the common law. In the language of Justice 
Brewer (in U. S. v. Rio Grande Co., 174 U. S., 702-703) : 

It is also true that as to every stream within its dominion a State may change this 
common-law rule and permit the appropriation of the flowing waters for such purposes 
as it may deem wise. 
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The same justice, in the case of Colorado v. Kansas (206 U. S., 94), 
describes the power of the State as follows: 

It may determine, for itself whether the common-law rule in respect to riparian 
rights or that doctrine which obtains in the arid regions of the West of the appropria- 
tion of waters for the purposes of irrigation shall control. Congress can not enforce 
either rule upon any State. (See also McGilvra v. Ross,. 215 U. S., 70.) 

We append hereto Fxhibit A/ which names most of the States 
in which the rule of prior appropriation prevails, and also gives the 
constitutional and statutory provisions, with some of the decisions 
of the courts relating to the subject in each of these States. 

PROPERTY AND RIGHTS OF THE UNITED STATES. 

Except as the owner of riparian lands and except for the purpose 
of regulating interstate commerce, the United States has no property 
in or soTt roignty over the streams or watercourses within the bouna- 
aries of the several States. The sovereignty and ultimate control 
is in the State, and the proprietorship is either in the State or in the 
riparian owner, or in both, according to the constitutions and laws 
oi the several States, and the power of the Federal Government over 
the streams is no greater in the so-called public-land States than in 
the States east of the Mississippi River. In Kansas v. Colorado 
(206 U. S., 92), already cited. Justice Brewer declares: * 

As to those lands within the limits of the States, at le&st of the Western States, the 
National Government is the most considerable owner and has power to dispose of and 
make all needful rr.les and regulations respecting its property. We do not mean 
that its legislation can override State laws in respect to the general subject of reclama- 
tion. While arid lands are to be found mainly, if not only, in the Western and newer 
States, yet the powers of the National Government within the limits of those States 
are the same (no greater and no less) as those within the limits of the original thirteen, 
and it would be strange if, in the absence of a definite grant of power, the National 
Government could enter the territory of the States along the Atlantic and legislate 
in respect to improving by irrigation or otherwise the lands within their borders. 

THE RIGHTS OF THE FEDERAL GOVERNMENT AS RIPARIAN OWNER* 

Through the treaty of independence and subsequent treaties with 
Great Britain, through cessions from foreign countries, and some of 
the original States of the Union, and through discovery and explora- 
tion, and by virtue of its national sovereignty, the Federal Govern- 
ment became the proprietor of a vast domain of unsettled and unde- 
veloped lands. Chancellor Kent (1 Com., 257) describes the titlci 
of the United States to this domain in the following language: 

Upon the doctrine of the court in Johnson v. Mcintosh, 1823 (8 Wheat, 543), and 
Fletcher v. Peck, 1810 (6 Cranch, 142, 143}, the United States own the soil as well 
as the jurisdiction of the immense tracts of unpatented lands included within theit 
territories, and of all the productive funds which those lands may hereafter create. 
The title is in the United States by the treaty of peace with Great Britain, and by 
subsequent cessions from France and Spain, and by cessions from the individual 
States. 

By paragraph 2, section 3, Article IV of the Constitution, Congress 
was given plenary control over this public domain in the following 
terms: 

The Congress shall have power to dispose of and make all needful rules and regula- 
tions respecting the territory or other property belonging to the United States; * ♦ * 

1 See p. 20. 
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The power thus conferred on Congress is as full and complete as 
the power, conferred by another paragraph of the Constitution, to 
regulate foreign and interstate commerce. The power of Congress is 
paramount and plenary in each case. Justice Brewer, in the case of 
The United States v. Kio Grande Co. (174 U. S., 690, 703), declares: 

Although this power of changing the common -law rule as to streams within its 
clominion undoubteiUy belongs to each State, yet two limitations must be recognized: 
First, that in the absence of specific authority from Congress a State can not by its 
legislation destroy the right of the United States as the owner of lands bordering on a 
stream to the continued flow of its waters, so far at least as may be necessary for the 
beneficial uses of the Government property.. Second, that it is limited by the supe- 
riOl" power of the General Government to secure the uninterrupted navigability of 
all navigable streams within the limits of the United States. In other words, the juris- 
diction of the General Government over interstate commerce and its natural highways 
vests in that Government the right to take alt needed measures to preserve the navi- 
gability of the navigable watercourses of the country even against any State action. 

The right of the Federal Government as riparian owner is that of 
a riparian owner at common law. (Sturr v. Beck, 133 U. S., 541 ; Lux 
V. Hag^n, 69 Cal., 336.) This right vested in the Federal Govern- 
ment when it acquired its pubUc domain and of this right it is not 
divested on the admission of a State into the Union, for this right is 
expressly reserved by the Constitution. The title of the Federal 
Government to the public lands in the States where the rule of prior 
appropriation prevails antedates the admission of those States into 
the Union, and over that title the Constitution reserved plenary 
power of disposal and regulation to the Federal Grovemment. It is 
only when the Federal Government has entirely parted with that 
title and it has passed into other ownership that the power, of regula- 
tion on the part of the Federal Government becomes extinct. The 
water on the riparian land of the Federal Government is an appurte- 
nance of the land of which it can not be divested without its consent, 
no more than of its riparian lands. In the case of the United States 
V, Winans (198 U. S., 371) it was held that the Federal Government 
had the power to reserve a fishing right for the Yakima Indians in the 
Columbia River, and that such reservation, though made when the 
State was a Territory, bound the future State. And in the case of 
Winters v. The United States (207 U. S., 564) it was held that the 
Federal Government had the right to reserve the water in the Milk 
River for the benefit of the IncSans and officers of the Government 
on the Fort Belknap Reservation, in Montana, and that this reserva- 
tion of the water, though made while Montana was a Territory, bound 
it after it became a State. The court affirms and asserts the doctrine 
and rule in these terms: 

Another contention of appellants is that if it be conceded that there was a reserva- 
tion of the waters of Milk Kiver by the agreement of 1888, yet the reservation was 
repealed by the admission of Montana into the Union, February 22 1389 (c. 180, 25 Stat., 
676), -'upon an equal footing with the original States.'' The language of counsel 
is that 'any reservation in the agreement with the Indians, expressed or implied, 
whereby the waters of Milk River were not to be subject of appropriation by the 
citizeus and inhabitants of said State, was repealed by the act of admission.'' But 
to establish the repeal counsel rely substantially upon the same argument that they 
advance against the intention of the Grovemment to reserve the waters. The power 
fff the Government to reserve the waters and exempt them from appropriation under 
the State laws is not denied, and could not be. (The United States v. The Rio Grande 
Ditch & Irrigatiou Co., 174 U. S., 690, 702; United States v. Winans, 198 U. S., 371.) 
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In the case of Camfield v. United States (167 U. S., 618), the 
court declares: 

While we do not undertake to say that Congress has the unlimited power to legis- 
lat9 against nuisances within a State, which it would have within a Territory, we do 
not think the admission of a Territory as a State deprives it of the power of legislating 
for the protection of the public lacds, though it may thereby involve the exercise 
of what U ordinarily known as the police power, so long as Euch power is directed 
solely to its own protection. A different rule would place the public domain of the 
United States co^ixpletely at the mercy of State laTjislation. 

These opinions of the Supreme Court of the United States have 
been concurred in by some of the courts of those States in which 
tfie rule of prior appropriation prevails. 

Judge Rudkin, oi the Supreme Court of the State of Washington 
(now a Federal district judge), in the case of Kendall v. Joyce (48 
Wash., 492-493), declares: 

It has never been contended that a mere squatter on public land who subsequently 
sells out or abandons his claim acquires, or can acquire, riparian rights in a stream 
flowing throrgh the land. Riparian rights are a mere incident to owners-hip in the 
soil, and, while they may relate back by fiction of law to the date of the settloment or 
filing, by virtue of the patent subsequently issued, yet they do not vest until patent 
issues, for up to that time the patent to the land with all its incidents is vested in the 
United States, utterly beyond the power or control of State legislatures. And the 
party thereafter acquiring title from the Government acquires the land with all its 
incidents. 

In the case of Cruse v. M'Cauley (96 Fed. Rep., 369), the United 
States Circuit Court for Montana, through Judge Knowles, declares : 

It must be conceded that the United States, as the proprietor of the land over 
whiqh the South Fork of McDonald Crook flowed, had a right to the flow of the waters 
thereof over its land, as an incident thereto. In the eastern part of Montana the 
United Stato-^* acquired it^ title to land by virtue of what is called the ** Louisiana 
purchase." There can not be one rule as to the right to the flow of water over its 
lands in Montana and another rule as to its lands in Iowa and Missouri. In these 
last-named States there can be no doubt of the rule that the National Government 
would be entitled to water which is an incident to its land. As the United States 
then owns the waters which are an incident to its lands, it can dispose of them sepa- 
rate from its lands if it chooses. Section 2339, Revised Statutes, provides: 

"Whenever by priority of possession, rights to the use of water for mining, agricul- 
tural, manufacturing, or other purposes, have ve?jted and accrued and the same are 
recognized and acknowledged by the local customs, laws, and decisions of courts, 
the possessors and owners of such vested rights shall be maintained and protected 
in the same.'* 

The practical construction of this statute has been that, as long as land belonged to 
the United States, the waters flowing over the same was subject to appropriation for 
any of the purposes named, when such appropriation was recognizea by the local 
customs, laws, or deci ions of the courts. But if the water was not so appropriated 
when it flowed over the public domain, it was not subject to appropriation after the 
land over which it flowed became private property. Patents of the United States 
to land=^ contain thi^ clause: 

"Subject to any vested and accrued water rights for mining, agricultural, manu- 
facturing, or other purposes," etc. 

Certainly this means subject to such water rights as existed bX the time when thd 
patent took effect. * * ♦ 

If a person receives a patent from the United States for land subject only to accrued 
water rights— that is, existing water rights — and as an incident to or a part of this land 
there is water flowing over the same or upon the same, he would have all the rights 
the United States had at that time. I do not think any State law or custom can take 
away such rights, except for some public purpose. 

The Federal Government has the undoubted right to lease fts^ 
riparian and other lands with all their apptirtenancj^s. (Uixited 
States t?. Gratiot, 14 Pet., 626.) 
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Congress has also the undoubted power to create and establish 
forest reserves on the lands of the United States within any State, 
and to authorize the Secretary of Agriculture to make proper rules 
and regulations for the use of the same, and to charge a compensation 
for the use of any portion of the reservation; and such a statute 
amounts to a revocation of the implied license to graze the public 
lands, referred to and sustained in the case of Buford v, Houtz 
(133 U. S., 320). (See United States v. Grimaud, 220 U. S., 506; 
Light V. United States, 220 U. S., 523.) 

In this connection it may be observed that the right to occupy and 
use the public lands of the United States for canals and ditches, for 
the appropriation of water for agricultural and mining purposes, is 
basedupon and conferred by the following acts: July 26, 1866 (R. S., 
sec. 2339), and Juljr 9, 1870 (R. S., sec. 2340). There is, in addition 
to these acts, the right-of-way law contained in the act of March 3, 
1891. (26 Stat., p. 1101.) It is through these laws, and not by 
virtue- of any State authority,. that the use of the public domain for 
the appropriation of water is conferred and acquired. 

It IS further to be noted that the act of June 25, 1910 (36 Stat., 
847), confers the following-described power upon the President in 
these terms: 

That the Prendent may, at any time in his discretion, temporarily withdraw from 
settlement, location, sale, or entry any of the public lands of the United States, i'^clud- 
ing the District of Alaska, and reserve the same for water-power sites, irrization, 
classification of la^^.ds, or other public purposes to be specified in the orders of v irh- 
drawals, and such v^ ithdrawals or reservations shall remain in force imtil revoked by 
him or by an act of Congress. 

In the light of the constitutional provision and of the interpreta- 
tion placed upon it by the decisions of the Supreme Court and other 
courts in respect to this subject, it seems clear that the Federal 
Government, through Congress, has the power to lease its riparian 
lands, with the waters appurtenant thereto, situate within the sev- 
eral States, for such a period, on such terms, and for such rent as 
Congress in its discretion may prescribe, but the lessee would, at 
most, only acquire the common-law usufruct in the water of the 
appurtenant stream, as defined by Chancellor Kent and Chief Justice 
Snaw. 

THE POWER OF THE FEDERAL GOVERNMENT UNDER THE INTER- 
STATE-COMMERCE CIAUSE OF THE CONSTrTUTlON. 

For the purpose of promoting and regulating foreign and inter- 
state commerce Congress is given plenary power over all the navi- 
gable waters of the United States, to the end of improving and main- 
taining their navigability; and this power is not limited to the navi- 
ga})le sections of streams, but extends to the tributaries and feeders 
of the same, for without the control of those the power over the naviga- 
ble sections might become wholly impotent. (United States r. Kio 
Grande Co., 174 U. S., 690.) Neither can any limits be placed upon 
the methods of improving the navigability oi streams nor upon the 
means by which commerce can be can-ied on upon the same. 

Science has in recent years evoked from the great storehouse of 
nature the hidden and well-nigh limitless power of electricity and 
utilized the same in various ways for the promotion of commerce. 
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industry, and the domestic and social well-being of mankind. Tho 
bounds of such power and use can not well be defined or foretold. 
That such power has become and may still much further become 
one of the great instrumentalities of commerce is evident. While 
sail, aside from the oar, was the only known motive power on water 
the limits of navigation was confined to tide water. The discovery 
of steam extended navigation on our streams far beyond the limits 
of tide water, and who can tell how much further hydroelectric^ 
power generated by a dam in a stream may extend navigation on 
that or some other stream ? The water in a strewn may not only be 
used to float and carry a vessel, a boat, or a barge, but it may also 
be used to furnish the motive power for the navigation of the same. 
And a dam erected in a stream carrying interstate commerce can well 
be utihzed for this double purpose; and Congress, having jurisdiction 
over the improvement and regulation of an interstate navigable 
stream, has ample power to resort to all reasonable means for the 
improvement of navigation and the promotion of commerce on such 
a stream. (Gibbons v. Ogden, 9 Wheat., 1.) 

If, for the purpose of improving the navigability of a stream carry- 
ing interstate commerce, the Federal Government constructs and 
maintains a dam, with locks and gates, on its riparian lands or on 
lands in which it has acquired an easement for such construction and 
maintenance, the Government has the undoubted right to establish 
and maintain, in connection with such dam, an electric power plant 
for the purpose of furnishing motive power to operate such locks and 
gates. And the Federal Government has the right to sell, lease, or 
rent, for compensation, any surplus power that may arise from and 
be an incident to such an improvement of navigation. (Kaukauna 
Water Power Co. v. Green Bay & Mississippi Canal Co., 142 U. S., 254.) 

This case relates to the construction of a dam for purposes of navi- 
gation and the use of the surplus water incident thereto. In 1846, 
Congress made a grant of land to the State of Wisconsin for the 
improvement of the navigation of the Fox and Wisconsin Rivers. 
The State assumed the grant and the work. In the act of assumption 
it was provided among other things: 

Whenever a water power shall be created by reason of any dam erected or other 
improvements made on any of said rivers, such water power shall belong to the State, 
subject to the future action of the legislature. 

The court, in passing upon the effect of this reservation to the 
State, declares : 

But if, in the erection of a public dam for a recognized public purpose, there is 
necessarily produced a surplus of water, which may properly be used for manufactur- 
ing purposes, there is no sound reason why the State may not retain to itself the power 
of controlling or disponng of such water as an incident of its right to make such improve* 
ment. Indeed, it might become very necessary to retain 9ie disposition of it in its 
own hands, in order to preserve at all times a suflScient supply for the purposes of 
navigation. If the riparian owners were allowed to tap the pond at different places 
and draw off the water for their own use, serious consequences might arise, not only in 
connection with the public demand for the purposes of navigation, but between the 
riparian owners themselves as to the proper proportion each was entitled to draw- 
controversies which could only be avoided by the State reserving to itself the imme- 
diate supervision of the entire supply. As there is no need of the surplus running to 
waste, there was nothing objectionable in permitting the State to let out the use of it 
to private parties, and thus reimburse itself for the expenses of the improvement. 

S. Doc. 246, e4r-l 2 
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The court, after further comments and the citation of three Ohio 
cases, adds: 

The true distinction seems to be between cases where the dam is erected for the 
^express or apparent purpose of obtaining a water power to lease to private individuals, 
or where in building a dam for a public improvement a wholly unnecessary excess of 
water is created, and cases where the surplus is a mere incident to the public improve- 
ment and a reasonable provision for securing an adequate supply of water at all times 
for such improvement. 

Also, see Green Bay Co. v. Patten Co. (172 U. S., 58), relating to 
the same water power and dam after the Federal Government had 
taken over the work and improvement. 

In general, it may be said that whenever the Federal Government 
is engaged in improving the navigability of a stream on which there 
is interstate commerce, if by reason and in consequence of such 
improvement, and as an incident thereto, surplus power is created, 
the Federal Government has the right to lease or sell such power 
on such terms and for such compensation as it may deem just. 

Congress, as in the case of Wisconsin, Ohio, and other States, can 
delegate the work of improving portions of navigable rivers to States, 
municipalities, private corporations, and individuals, and if in con- 
nection with such improvement and as an incident thereto surplus 
power is created, Congress may authorize those to whom the right of 
improvement is delegated to lease and secure compensation for such 
surplus power. In such cases those to whom the power of making 
the improvement is delegated are the agents for and stand in place 
of the Federal Government. But unless such work of improvement 
is primarUy made for the purpose of improving the navigation on 
streams or other waters carrying interstate commerce, the Federal 
Government could not confer the power to obtain compensation for 
the use of the water. 

Provision has been made in several acts of Congress for the utiUza- 
tion of surplus water power on navigable streams. In a part of the 
cases the aam or other improvement has been carried on and made 
directly by the United States; in other cases by private parties. 
Senate Document No. 57, first session Sixty-second Congress (see 
Exhibit B^ appended hereto), contains a list of the cases where so- 
called water-power privileges have been granted. The case of the 
Black Warrior River in Alabama has been added to the document 
since it was issued. 

ANSWER TO THE INTERROGATORIES PROPOUNDED IN THE 

RESOLUTION. 

' Coming now, in the Ught of the Constitution and of the construction 
and interpretation put upon it by the courts in the authorities we have 
cit^d, to the direct consideration of the interrogatories propounded in 
the foregoing resolution, and before attempting to directly respond 
to the same, it must be borne in mind that it is dways difficult to give 
A satisfactory and instructive answer to a hypothetical or abstract 
-question. It is much easier to solve a concrete case. 

As to the first interrogatory, the only answer we can make is this: 
That whether a stream is navigable or nonnavigable, State or inter- 
state, the rights of the Federal Government as riparian owner are 

1 See p. 32. 
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practically the same; and barring any power that may rest in the 
Federal Government under the commerce clause of the Constitution, 
that Government has manifestly the right to lease, for compensation 
and on such tierms as it sees fit, its riparian lands with the water 
appurtenant, thereto, but the lessee would not acquire a greater right 
or interest in such water than the usufruct as defined bv the common 
law, and such right or interest would be subject to and charged with 
any right acquired under the act of July 26, 1866 (R. S., sec. 2339). 
The Federal Government has no water power aside from the usufruct^ 
to lease in such case; and if the utilization of the water in a stream 
is sought beyond such usufruct and for other purposes, authority 
therefor must be obtained from the State where the residuary power 
over the water resides. 

Responding to the second interrogatory, we are of the opinion, 
divorcmg the question from riparian rights, that the Federal Grovem- 
ment, in authorizing the construction and maintenance of a dam on a 
navigable stream by States, municipalities, or private parties, for the 
chief and primary purpose of improving the navigation of the stream, 
has the same right to prescribe the terms and compensation for the use 
of the surplus power, created as an incident to the main improvement, 
as the Government would have in case it had itself built the dam or 
made the improvement, and that the Government having delegated 
the power of building such dam to private parties might well confer 
upon them as compensation for the work thus undertaken the right to 
do what the Government itself could do in case it had itself constructed 
the work. In this connection, and as a further response to the inter- 
rogatory, it must be noted that the mere grant by the Federal Govern- 
ment of authority to construct a dam in a navigable river, not for pur- 
poses of navigation, but really for the creation of a water power, is 
merely a license or permit, the effect of which is that if the dam is con- 
structed and operated conformable to plans approved by the Govern- 
ment, it will not be deemed an obstruction or impediment to naviga- 
tion. And in such case the Government would be authorized to 
charge a nominal license fee for inspecting and passing upon the plans 
and for watching over the work to see that it conforms to the plans 
and is properly maintained; but the regulative power of the Govern- 
ment would not extend to the use of the water for other purposes than 
navigation and interstate commerce. In such a case it seems to us 
that the Federal Government has no water power to sell or charge 
compensation for, for it is only authorized Iby the Constitution to 
regulate interstate and foreign commerce, v hich in this case means 
navigation. 

As to the third interrogatory, it may bo remarked that it has in 
part been responded to in the answer to the first interrogatory. And 
as a further answer we will add that the Federal Government has 
under the Constitution plenary power to sell or lease its riparian lands 
with the water appurtenant thereto, and that if on any such land 
there is a water-power site, that, as a part of the riparian land, can of 
course be sold or leased. The Federal Government has no water 
power distinct or separable from its riparian lands or any water- 
power site on the same. The only water power the Federal Govern- 
ment owns is the common-law usufruct in the water appurtenant to 
its riparian lands. In leasing its riparian lands with their appur- 
tenant water, which is all the GoYommetit has to lease within the 
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limits of a State, it can no doubt prescribe such terms as it sees fit 
in respect to rent, duration of lease, and the uses to which the leased 
premises may be put. It can say in its lease to the lessee, '*If you 
succeed in creating and maintaining a water power on the premises I 
lease you, you win be required to rent such power on such and. such 
terms. This condition will be in your lease; without^it I will not 
lease you the premises. If you accept a lease with this condition and 
fail to comply with the condition, your lease will be forfeited.' In 
this connection it must be borne in mind, however, that the leasing 
of the water-power site as a part of the riparian lands of the Feder«3 
Government does not in and of itself confer the right to create a 
water power. At most, as we have already stated, it merely confers 
the common-law right of usufruct in the water. If any other or 
further use of the water in the stregtm is required, the right to such 
use must be obtained from State authority, and, therefore, it is diffi- 
cult to see how water power can be established in such cases without 
the cooperation or consent of the State. 

Several acts have been passed by Congress relating to obstructions, 
and the construction of dams, in navigable rivers. Among these, to 
which we call your attention, is the act of September 19, 1890 (26 
Stat., 426), which contains important provisions for the removal or 
change in bridges that ere found to be an obstruction to navigation 
by the Secretary of War, and other provisions relating to the con- 
struction of wharves, piers, bridges, etc. 

The act of July 13, 1892 (27 Stat., 88), relates particulrrly to the 
construction of wharves, piers, and bridges over navigable waters, 
and requires the approval of the Secretary of War for any improve- 
ment or bridge. (See sec. 3, p. 110.) 

Section 10 of the act of M^rch 3, 1899 (30 Stat., 1121), prohibits 
the creation of any obstruction to the navigible crpacity of any of 
the waters in the United States not affirmatively authorized by Con- 
gress, etc., and prohibits the construction of any breakwater, jetty 
or other obstruction in any river or water of the United States, except 
on plans recommended by the Chief of Engineers and authorized by 
the Secretory of War. Section 9 of the same act prohibits the con- 
struction of any bridge, dam, etc., over any navigable river without 
the consent of Congress and without the approval of plans by the 
Chief of Engineers and Secretary of War. 

The act of June 21, 1906 (34 Stat., 386), relntes to the construc- 
tion of dams by parties other than the Federal Government, and the 
act of June 23, 1910 (36 Stat., 593), is amendatory of the preceding 
act, and lays down many important rules and regulations for the 
construction of dams in navigable rivers, etc. 
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CALIFORNIA. 



California was admitted into the Union in 1850, and the only pro- 
vision in the act for admission of September 9 (9 Stat., 453) relating 
to water rights is " that navigable waters are declared common high- 
ways and lorever free to the inhabitants of the State and citizens of 
the United States without any tax, impost, or duty therefor.'' 
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Section 1 of article 14, constitution, 1879 (p. 443, vol. 1, Am. Chs., 
Cons., and Oc. L.), provides: 

The use of all waters now appropriated or that may hereafter be appropriated for 
sale, Rental, or distribution is hereby declared to be a public use and subject to the 
r^ulation and control of this State, in the manner to be prescribed by law. 

Section 1410, California Civil Code, provides: 

The right to the use of running water flowing in a river or stream, or down a canyon 
or ravine, may be acquired by appropriation. 

Section 1411, California Civil Code, provides: 

The appropriation must be for some useful or beneficial purpose, and when the 
appropriator or his successor in interest ceases to use it for such purpose the right 
ceases. 

Section 1422, which, as originally enacted, provided that "The 
rights of riparian proprietors are not affected by the provisions of 
this title, ^' 1. e., the title relating to the appropriation of water, was 
enacted March 21, 1872, with section 1410 and following sections, 
but repealed March 15, 1887. (Stats, and Amendts., p. 114.) This 
repealing act contains the following provision: 

The repeal of this section shall not in any way interfere with any rights already 
vested. 

One who bases his right on appropriation of water over land 
then part of the public domain acquires no right superior to those 
attaching to riparian lands which at the time of the appropriation 
were private. (Hargrave v. Cook, 108 CaL, 78.) 1895. 

In the case of HUTv. Newman (5 CaL, 446), Justice Bryan in ex- 
plaining a water right said: 

The right to running water is defined to be a corporeal right, or hereditament, which 
follows or is embraced by the ownership of the scil over which it naturally passes 
* * *. From the policy of our laws, it has been held iniJiis State to exist without 
private ownership of the soil — ^upon the grcyund of prior location upon the land, or 
prior appropriation and use of the water. 

And in the case of McDonald & Blackburn v. Bear River & 
Aubiun Water & Mining Co. (13 Cal., 232, 233), Justice Baldwin 
put it in this language: 

The ownership of water as a substantive and valuable property, distinct, sometimes, 
from the land through which it flows, has been recognized by our courts; and this 
ownership, of course, draws to it all the legal remedies for its invasion. The right 
accrues from apj)ropriation; this appropriation is the intent to take, accompanied by 
Bome open, physical demonstration of the intent and for some valuable use. We have 
held that there is no difference in respect to this use, or rather purpose, to which the 
water is to be applied; at least, that an appropriation for the uses of a miU stands on 
the same footing as an appropriation for the use of mines. 

The rule of the common law as to riparian rights in its extreme 
rigor are not adapted to the conditions existing in this State. It is 
relaxed to a certain extent, and moreover right to the use of water 
may be procured by prior appropriation thereof where the absolute 
title to the soil has not passed from the Government or State. But 
where the title to the riparian soU is in i)rivate parties it seems to be 
the law that they are under the protection of tne common-law nde. 
The rights in water acquired by a riparian proprietor are attached to 
the sou and pass with it (Lux v. Haggin, 69 Cal., 255) and may be lost 
only by grant, condemnation, or prescription. (Hargrave v. Cook, 
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108 Cal., 77; Bathgate v. Irvine, 126 Cal., 142; Eddy v. Simpson, 3 
Cal., 249; Pet v, Santa Rosa, 119 Cal., 392; Gould v. Stafford, 77 
Cal., 66; Union M. and M. Co. v, Ferris, 2 Sawy., 176; Union M. and 
M. Co. V. Dangby, 2 Sawy., 450; Land & Water Co. v. Hancok, 85 
Cal, 219.) 

Justice Heydenfeldt, in a leading case (5 Cal., 147), said: 

The miner who selects a piece of ground to work must take it as he finds it, subject 
to prior rights, which have an equal equity on account of an equal recognition from 
the sovereign power. If it is upon a stream the waters of which have not been taken 
from the bed, they can not be taken to his prejudice; but if they have been already 
diverted, and for as high and legitimate purpose as the one he seeks to accomplish, 
he has no right to complain, no right to interfere with the prior occupation of his neigh- 
bor, and must abide the disadvantage of his own selection. 

Chief Justice Murray, in Hill v. King (8 Cal., 338), speaking on 
this subject said: 

The only test as between parties where the lands belong to the United States or 
this State is priority of location, and whether a party locates above or below the claim 
of another his right depends or originates in appropriation alone; he must take sub- 
ject to the higher right of those who were first in point of time to appropriate. If 
the parties both claimed as riparian proprietors, then each alike would be entitled to 
the reasonable use of Uie water for proper purposes. But in such case the supra- 
riparian proprietor must so do the same as to do his neighbor the least possible injury. 

IDAHO. 

The constitution of Idaho, 1889, section 1 of article 15, contains 
the same provision as section 1 of article 14 of the California consti- 
tution, supra (pp. 943, 944, vol. 2, Am. Ch., Con., and O. L.), with the 
additional provision that the use ''of all water originally appropriated 
for private use, but which after such appropriation nas heretofore 
been or may hereafter be sold, rented, or distnbuted^' is also a public 
use. 

Section 3 provides: 

The right to divert and appropriate the unappropriated waters of any natural stream 
to beneficial use shall never be aenied. Priority of appropriation shall give the better 
right as between those using the water; but when the waters of any natural stream are 
not sufficient for the service of all those desiring the use of the same, those using the 
water for domestic purposes shall (subject to such limit as may be prescribed by law) 
have the preference over those claiming for any other purpose; and those using the. 
water for a^cultural purposes shall have preference over those using the same for 
manufactuinng purposes. And in any organized mining district, those using the water 
for mining purposes, or milling purposes connected with mining, shall nave pref- 
erence over those using the same for manufacturing or agricultural purposes. But 
the usage by such subsequent appropriators shall be subject to such provisions of 
law regulating the taking of private property for public ana private use as referred to 
in section 14, article 1, of this constitution. 

Section 3240, Revised Statutes, puts the control of water within 
the borders of the State in the State and declares that all waters 
are the property of the State; section 3242 provides for acquiring 
the right to the use of water by appropriation, and section 3243 that 
it must be for a useful and beneficial purpose. 

The State engineer is prohibited from granting permits to divert 
waters of a lake, pond, or pool situated wholly upon lands of a person 
or corporation except to the owner. (Chap. 230, Sess. Laws, 1911.) 

In the case of Drake v. Earhart (2 Idaho, 716) it was held that 
a prior appropriator of the water of a stream, all of which he claimed, 
had used, and needed for irrigation, was entitled to the whole as 
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against a patentee of land through which the stream flowed, though 
no custom to that effect was shown. 
Said Chief Justice Beatty (p. 720) : 

The important question * * * is what, if any, rights the appellant has to any of: 
that water as a riparian proprietor. His claim is not based upon prior or any appropri- 
ation under our territorial laws, but upon the fact that the stream in question flows by 
its natural channel through his land ; hence that he is entitled to the use thereof allowed 
by the common law. This doctrine of riparian proprietorship in water as against prior 
appropriation has been very often discussed and nearly always decided the same way 
by almost every appellate court between Mexico and the British possessions and 
from the shores of the Pacific to the eastern slope of the Rocky Mountains, as well as^ 
bv the Supreme Court of the United States. While there are questions growing out 
of the water laws and rights not fully adjudicated, this phantom of riparian rights, 
based upon facts like those in this case, has been so often decided adversely to such 
claim and in favor of prior appropriation that the maxim ^' first in time, first in right" 
should be considered the settl^ law here. * * * It is the lineal descendant of 
the law of necessity. 

It is very evident, therefore, that in the State of Idaho, according 
to the constitution, statutes, and decisions of the courts, all waters 
are in fuU control of the State, subject to appropriation for beneficial 
uses and the sale, rental, or distribution thereof. 

MONTANA. 

Section 15, article 3, constitution, 1889, provides (p. 2302, vol. 4, 
Am. Ch., Con., and O. L.): 

The use of all water now appropriated or that may hereafter be appropriated for sale, 
rental, distribution, or other beneficial use, and the right of way over lands of others 
for all ditches, drains, flumes, canals, and aqueducts necessarily used in connection 
therewith, as well as the sites for reservoirs necessary for collecting and storing the 
same, shall be held to be a public use. 

Section 4432, Revised Statutes, 1907 (in part) : 

The State is the owner of all land below the water of a navigable lake or stream. 

Section 4840, Revised Statutes, 1907 (approved Mar. 16, 1901): 

The right to the use of any unappropriated water of any natural stream, watercourse, 
spring, dry coulee, or other natural source of supply, and of any running water flowiiig 
in the streams, rivers, canyons, and ravines of this State, may hereafter be acquired 
by appropriation. 

Section 4846, Revised Statutes, 1907, gives the United States, 
through the Secretary of the Interior, the right to appropriate the 
waters of streams or lakes within the borders of the State in the 
same manner as an individual. 

In the case of Columbia Mining Co. v. Holter (1 Mont., 300), Chief 
Justice Warren, in speaking of the doctrine of prior appropriation, 
used this language: 

By appropriation a man acquires only the right of possession and user of water, 
quaufied by the right of others to its use, in such manner as shall not materially 
diminish or deteriorate it at the place of his appropriation in quantity or quality. 

From the above sections it would appear that the right of the 
United States to the streams and waters therein in this State is no 
greater than that of an individual — ^i. e., to acquire a right therein by 
appropriation. 
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WASHINGTON. 

Section 1, article 17, constitution, 1889 (p. 4001, vol. 7, Am. Ch., 
Con., and O. L.) : 

The State of Washiiigton asserts its ownership to the beds and shores of all navi- 
gable waters in Uie State up to and including the line of ordinary high tide, In waters 
where the tide ebbs and nows, and up to and including the line of ordinary high 
water within the banks of all navigable rivers and lakes: Provided, That this section 
1^11 not be construed so as to debar any person from asserting his claim to vested 
rights in the courts of the State. 

Section 2 : 

The State of Washington disclaims all title in and claim to all tide, swamp, and 
overflowed lands patented by the United States: Provided^ The same is not impeached 
for fraud. 

Section 1, article 21: * 

The use of the waters of the State for irrigation, mining, and manufacturing purposes 
idiall be deemed a public use. 

Justice White: 

The provision of article 17, section 1, of the constitution was evidently for the pur- 
pOEe 01 establishing the right of the State to the beds of all navigable waters in the 
Btate, whether lakes or rivers, or fresh or salt, to the same extent the Crown had in 
England in the sea and in the arms and inlets thereof and in the tidal rivers, and to 
eliminate the distinctions existing under the rule of the common law in this respect. 

A lower riparian owner can not be deprived of his right to the usual 
and undiminished flow of water without the exercise of eminent 
domain, even where the upper proprietor is a municipal corporation 
which seeks to divert the waters for necessary pubhc use. It was 
contended that by section 1, article 17, the State could authorize 
the diversion of a stream for the use of the inhabitants of a city, it 
being a public use and a paramount necessity superior to every other 
use. Justice White said further: 

Though this section has the effect, as has been held by this court in Eisenbach v. 
Hatfield (2 Wash., 236) and Harborland Commissioners v. State (2 Wash., 530), of 
vesting in the State the entire and exclusive ownership of the beds and shores of all 
navigable waters, it should, not be construed as affectiDg the rights of riparian proprie- 
tors upon nonnavigable water courses, though their source is in navigable waters. 
Th<B use of the water in such nonnavigable streams is not inconsistent with the reten- 
tioii of the fee in the bed of navigable waters in the State. The provision of section 
16, article 1, of the constitution protects private property from confiscation for public 
use; and the proviso to article 17, section 1, clearly indicates that so far as rights had 
become vested, notwithstanding the other provisions of this section, the owner thereof 
should have the right to assert them in the courts; and, if this language means any- 
thing, it is that those rights should be protected and guarded by the courts. (24 Wash. , 
499, 500, 501, New Whatcom v. Fairhaven Land Co.) 

Section 6316, Remington & Ba^llinger's Code, 1910: 

The right to the use of water in any lake, pond, or flowing spring in this State or 
the rights of the use of any water flowing in any river, stream, or ravine of this State, 
for irrigation, mining, or manufacturing purposes, or for supplying cities, towns, or 
villages with water, or for waterworks, may be acquired oy appropriation and aa 
between appropriators the first in time is the first in right. 

Section 6325, Remington & Ballinger's Code, 1910, gives the right 
to any person, corporation, or association of persons, and section 
6326 the right to riparian proprietors to appropriate surplus and 
unappropriated waters for purposes of irrigation and mining. 

Section 4102 provides for the procuring of right of way across 
intervening lands for ditches, etc. 
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"The common-law doctrine of riparian rights in the use of waters 
of/a stream has become a rule of property in this State/' (Nesal- 
hous V. Walker, 45 Wash., 621.) 

A prior appropriator of water over public lands can not be defeated 
of his rights by subsequent homesteaders on the land. (Thorpe v. 
Tenem, 1 Wash., 566.) 

NORTH DAKOTA. 

Article 17, section 210, constitution, 1889 (p. 2885, vol. 5, Am. Ch., 
Con., and O. L.): * 

All flowing Btreams and natural watercourses shall forever remain the property of 
the State for mining, irrigating, and manufacturing purposes. 

Section 4798, Revised Codes, 1905: 

The owner of the lands owns the water standing thereon, or flowing over or under 
its surface, but not flowing in a definite stream. Water running in definite stream 
formed by nature, over or under the surface, may be used by him as long as it remaiuB 
there; but he may not prevent the natural flow of the stream or of the natural springs 
from which it commences its definite course, nor pursue or pollute the stream. 

Section 7604 : 

AU waters within the limits of the State, from all sources of water supply belong to 
the public, and except as to navigable waters, are subject to appropriation for bene- 
ficial use. 

Section 7639 gives the United States the right to appropriate 
waters within the State the same as an individual. 

The homestead settlers have superior rights over subsequent 
miner^s claims. (Sturr v. Beck, 6 N. Dak., 71 ; 133 U. S., 541.) 

A riparian owner may use reasonable quantity of water for irriga- 
tion purposes. An appropriator who acquires subsequent rights 
can not complain of use made of water by upper riparian proprietor* 
(Lone Tree Ditch Co. v. Cyclone Ditch Co., 15 S. Dak., 519.) 

In the case of Bigelow v. Draper (6 N. Dak., 152) Justice Corless 
said: 

At common law the owner of lands through which a nonnavigable stream flowed 
was possessed of the title to the bed of the stream as well as of the right to a reason- 
able use of the water. The land under the water was his, the rii?ht to a reawnable 
use of the stream was as much his property as the land itself. The course of the stream 
could not be so diverted as to cause it to cease to flow in its accustomed channel upon 
his property. These doctrines of the common law were in force in the Territory of 
Dakota at the time of the adoption of the constitution of this State. By virtue of 
them the riparian owners in the Territory were vested with specified property rights 
in the bed of all natural water courses, and in the water itself. Such rights were 
under the protection of the fourteenth amendment to the Federal Constitution, 
which protects property against all State actions that does not constitute due process 
of law. It follows that section 210 of the State constitution would itself be unconsti- 
tutional in so far as it attempted to destroy those vested rights of property, if it should 
by construction be given a scope sufficiently wide to embrace such matters. For 
this reason we feel constrained to hold, despite its broad language, that section 210 
was not framed to divest the rights of riparian owners in the waters and beds of all 
natural water courses in the State. 

SOUTH DAKOTA. 

Section 192, Revised Code, 1903: 

The ownership of land below ordinary high-water mark and the land below the 
water of a navigable lake or stream is regulated by the laws of the United States, or 
by such laws of the State as the legislature may enact. 
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Section 278, Revised Code: 

- The owner of the lands own? the water standing thereon or flowing over or under its 
surface, but not flowing in a de-inite stream. Water running in definite stream formed 
by nature over or under the surface may be used by him as long as it remains there, 
but he may not prevent the natural flow of the stream or of the natural springs ftom 
which it commences its definite course, nor pursue nor pollute the stream. 

Section 289, Revised Code: 

Except where the grant under which the land is held indicates a different intent, 
the owner of the upland, when it borders upon a navigable lake or stream, takes to 
the edge of the lake or stream at low- water mark, and all navig:able rivers shall remain 
and be deemed public highways. In all cases where the opposite brinks of any streams 
not navigable belong to different persons the stream and the bed thereof shall become 
common to both. 

Section 2563, Revised Code: 

Any person or persons, corporation or company, who may have or hold a title or 

Eossessory right to any mineral or agricultural lands within the limits of this State shall 
e entitled to the usual enjoyment of the waters of the streams or creeks in said State 
for mining, milling, agricultural, or domestic purposes: Provided, That the right to 
Buch use shall not interfere with any prior right or claim to such waters when the law 
has been complied with in doing the necessary work. 

Section 2567, Revised Code: 

The waters of the streams or creeks of the State may be made available to the full 
extent of the capacity thereof for mining, milling, agricultural, or domestic purposes, 
without regard to deterioration in quality or diminution in quantity, so that the same 
do not materially affect or impair the rights of the prior appropriator. 

Sections 2564 and 2568 give right of way through and over any 
tract or piece of land for the above purposes and provide for dam- 
ages for such cutting over lands. 

To the contention that the provisions of section 278, Revised Code, 
were of no effect after the adoption of the prior appropriation doc- 
tirine. Justice Corson, in the case of The Lone Tree Ditch Co. v. 
Cyclone Ditch Co. (15 S. Dak., 525), said: 

The Government has by these provisions (sees. 2339 and 2340, U. S. Rev. Stats.) 
recognized the right to appropriate water and taking the same from its natural channel. 
The legislature of this State nas properly provided for the making of such appropria- 
tion, but the right of the riparian owners to the use of such waters which have become 
vested are such as are prescribed by section 2771, Compiled Laws (sec. 278, Rev. 
Code). In our opinion, therefore, the provisions of section 2771 are still in force, and 
this saems to have been the opinion of the Supreme Court of the United States in 
Sturr V. Beck. * * * 

In that State (California) as in this, two systems prevail: One for acquiring the 
use of water for irrigation purposes by appropriation, and the other the common-law 
right to the use of water not so legally appropriated for irrigation purposes, by the 
riparian owner. 

UTAH. 

Section 1, article 17, constitution, 1895 (p. 3728, vol. 6, Am. Ch., 
Con., and O. L.) : 

All existing rights to the use of any of the waters in this State for any useful or 
beneficial purpose are hereby recognized and confirmed. 

Section 1288x5, Compiled Laws, 1907, provides that night to the 
use of unappropriated waters may be acquired by appropriation for a 
beneficial use; section 1288x6, that the application to State engi- 
neer must be made before commencing actual appropriation; section 
1288x17, date of receipt of apphcation determmes priority; section 
1288x19 that the water of all streams and other sources is the prop- 
erty of the public subject to the use thereof. 
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Section 1288x10, as amended March 20, 1911, provides that — 

An application for water made by a homesteader, desert entryman, or person iii 
possession of land under contract to purchase the same, such water to be used exclu-. 
sively upon the land of such person may be approved without reference to prior 
conflict. 

Section 1288x21 provides for secondary rights in water; for acquir- 
ing right of way over adjacent land for ditches, and so on, by eminent 
domam; and for just compensation to the owner of land injured 
thereby. 

A municipal corporation took possession and control of the waters 
of a certain stream with the ekpress consent of the original locators 
and held the stream more than seven years; held, that it acquired 
the ownership of the water under the statute of limitations. (Spriog- 
ville V, Fuhner, 7 Utah, 450.) 

A prior appropriator of water of a certain stream can not so in- 
crease [his demands and use the water as to deprive a subsequent 
appropriator of -his rights acquired before such increased demands and 
use. 

Justice Cherry, in the case of Becker v. Marble Creek Irrigation Co. 
(15 Utah, 228, 229), said: 

The waters of a prior appropriator are fixed by the extent of his appropriation for a 
beneficial use, ana others may subsequently appropriate any water of a stream not so 
used by a prior appropriator; and such latter appropriation becomes a vested right, 
and entitled to as much protection as the former, and a right of which he can not be 
deprived except by .voluntary alienation or forfeiture by abandonment. Tne righto 
of the former beii^ thus fixed, he can not enlarge his rights to the detriment of the 
latter by increasing his demands or by extending his ui^e to other lands, even if used 
for a beneficial purpose. 

As illustrative of the necessity and importance of applying the 
doctrine of appropriation in this State, hear what Justice Blackburn, 
in the case of Stowell v, Johnson (7 Utah, 225), has to say: 

Riparian rights have never been recognized in this Territory, or in any State or 
Territory where irrigation is necessary; for the appropriation of water for the purpose 
of irrigation is entireljr and unavoidably in conflict with the common-law doctrine 
of riparian proprietorship. If that had been recognized and applied in this Territorv, 
it would still be a desert, for a man owning 10 acres of land on a stream of water capable 
of irrigating 1,000 acres of land or more, near its mouth, could prevent the settlement- 
of all the land above him. 

So it is apparent that in the State of Utah the doctrine of prior 
appropriation is apphed to the use of water in its extreme rigor. 

WYOMING. 

The following are sections of the Wvoming constitution, 1889, 
relating to water rights (p. 4117, vol. 7, Am. Ch., Con., and O. L.): 

Section 31, article 1. Water being essential to industrial prosperity of limited 
amount and easy of diversion from its natural channels, its control must be in the 
State, which, in providing for its use, shall equally guard all the various interests 
involved (p. 4119, id.). 

Section 32, article 1. Private property shall not be taken for private use unless by 
consent of the owner, except for private ways of necessity and for reservoirs, drains, 
flumes, or ditches on or across the lands of others for agricultural, mining, milling, 
domestic, or sanitary purposes, nor in any case without due compensation (p. 4119, id.). 

Section 1, article 8. The water of all' natural streams, springs, lakes, or other col- 
lections of still water, within the boundaries of the State, are hereby declared to be 
the property of the State (p. 4138, id.). 

Section 3, article 8. Priority of appropriation for beneficial uses shall give the better 
right. No appropriation shall be (fenied except when such denial is demanded by 
the public interests (p. 4138, id.). • 
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Section 917, Revised Statutes, 1899, and the following sections 
give the right to persons, associations, and corporations to appro- 
priate water for beneficial uses by first making application to the 
State engineer before constructing any ditches or commencing any 
work for the diverting of the water. 

PfChapter 68, Session Laws 1909, defines water rights and its pre- 
ferred uses, and declares that the right to the use of water shall attach 
to the land. 

To the contention that the State could not acquire ownership in 
the waters of the State by mere assertion. Chief Justice Potter, in 
the case of Farm Investment Co. v. Carpenter (61 Pacific, 259), said: 

In this State the doctrine prevails that the right to the use of water may be acquired 
by priority of appropriation for beneficial purposes, in contravention to the common- 
law rule that every riparian owner is entitled to the continued natural flow of the 
water of the stream running through or adjacent to his lands. The appropriation 
consists in a diversion of the water by some adequate means and its application to 
a beneficial use. * * * (Moyer v. Preston, 6 Wyo., 308.) 

At the outset, however, it is strenuously insisted that the declaration contained in 
the constitution, that the waters of the natural streams, etc., are the property of the 
State, is meaningless and of no force and effect. It is argued that the State no more 
l^an an individual can acquire property by mere assertion of ownership, and that the 
United States as the primary owner of the soil is also primarily possessed of title to 
the waters of the stream flowing across the public lands. This contention demands 
more than a passing notice. So far as any pioprietery rights of the United States are 
concerned, the question would seem to be settled in favor of the effectiveness of the 
declaration by the act of admission which embraces the following provision, *'and that 
the constitution which the people of Wyoming have formed for themselves be, and 
ihe same is hereby, accepted, ratified, and confirmed.** * * * ihe common-law 
doctrine of riparian rights relating to the use of water of the natural streams and other 
natural bodies of water not prevailing, but the opposite thereof, and one inconsistent 
therewith, having been affirmed and asserted by customs, laws, and decisions of courts, 
and the rule adopted permitting acquisition of rights by appropriation, the waters 
affected therebj^ become, perforce, publici juris. It is therefore doubtful whether 
an express constitutional or statutory declaration is required in the first place to render 
them public. * * * if any consent of the General Government was pri.maiily 
requisite to the inception of the rule of prior appropriation, that consent is to be 
found in several enactments by Congress, beginning with the act of July 26, 1866, and 
including the desert-land act of March 3, 1877. 

The act of July 26, 1866 (14 Stat., 253, ch. 262, sec. 9), above 
referred to, which is now section 2339, United States Revised Statutes, 
and section 2340, Revised Statutes, reads as follows: 

Sec. 2339. Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes have vested and accrued, and the 
same are recognized and acknowledged by the local customs, laws, and the decisions 
of courts, the possessors and owners. of such vested rights shall be maintained and 
protected in the same; and the right of way for the construction of ditches and canals 
lor the purposes herein specified is acknowledged and confirmed; but whenever any 
person, m the construction of any ditch or canal, injures or damages the possession of 
any settler on the public domain, the party committing such injury or damage shall 
be liable to the party injured for such injury or damage. 

Sec. 2340. All patents granted, or preemption or homesteads allowed, shall be 
subject to any vested and accrued water rights, or rights to ditches and reservoiia 
used in connection with such water rights, as may have been acquired under or 
recognized by the preceding section. (July 9, 1870, 17 Stat., 218.) 

The desert-land act of March 3, 1877 (19 Stat., 377), which applies 
to the States of CaUfomia, Oregon, Nevada, Washington, Idaho, 
Montana, Utah, Wyoming, Arizona, New Mexico, and the Dakotas, 
sanctions the prior appropriation of water and provides that: 

All surplus water over and above such actual appropriation and use, together with 
the water of all lakes, rivers, and other sources of water supply upon the public lands 
and not navigable, shall remain and be held free for the appropriation and use of the 
public for irrigation, mining, and manufacturing purposes, subject to existing rights. 
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NEVADA. 

Chapter XVIII, section 1, laws 1907: 

All natural watercourses and natural lakes, and the waters thereof which are not 
held in private ownership, belong to the State and are subject to appropriation for 
beneficial uses. 

Section 355, Compiled Laws, 1900: 

All existing rights to the use of water, whether acc^uired by appropriation or other- 
wise, shall be respected and preserved and nothing in this act snail be construed aa 
enla rging, abridging, or restricting such right& 

Section 356, Compiled Laws, 1900, provides that no right except 
usufructuary right can be acquired, i. e., for beneficial purpose, and 
there shall be no absolute nroperty in waters of lakes or streams. 

In the case of Walsh v. Wallace (26 Nev., 327) it was held that the 
act of 1866 did not introduce any ixew system or policy, but merely 
confirmed to the owners of water rights on public lands the same 
rights which they held under the local customs. Chief Justice 
Massey said further: t^ 

And it nas been helo^y this court that the doctrine of riparian rights is so unsuited 
to the conditions existing in this State of Nevada and is so repugnant in its operation 
to the doctrine of appropriation that it is not a part of the law and does not prevail here. 

NEBBASKA. 

The common-law rules as to rights and duties of riparian owners 
are in force in every part of the State of Nebraska, except as altered 
or modified by statute. (Meng v. CoflFey, 67 Nebr., 500; Crawford v» 
Hathaway, 67 Nebr., 325.) 

Section 6821, Cobbey's Annotated Statutes, 1911: 

The water of every natural stream not heretofore appropriated within the State of 
Nebraska is hereby declared to be the property of the public and Is dedicated to the 
use of the people of the State, subject to appropriation, as hereinbefore provided. 

Section 6844, Cobbey's Annotated Statutes, 1911: 

Water for the purpose of irrigation in the State of Nebraska is hereby declared to be 
a natural want. 

Section 6822, Gobbey s Annotated Statutes, provides that water 
in the streams within the State may be appropriated for beneficial 
uses, priority of appropriation to have the better right: also that 
domestic purposes are preferred over any other purpose and agri- 
cultural purposes over manufacturing purposes. 

Riparian owners on navigable rivers hold to the thread of 'the 
stream subject to the pubhc easement of navigation. A riparian 
right is not an easement, but a part and parcel of the land itself; it 
is a property right, and as such is entitled to protection the same as 

Erivate property. (Kinkhead v. Turgeon, 74 Nebr., 580; Cline v. 
tock, 71 Nebr., 70.) 

In the case of Crawford v. Hathaway (67 Nebr., 325) the court held 
that the right of a riparian proprietor as such to use water for irri- 
gation purposes is limited to riparian lands. Even though he does not 
use the water on riparian lands, that does not permit him to divert 
the water to nonriparian lands. 
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COLORADO. 

Section 5, article 16, constitution, 1876 (p. 507, vol. 1, Am. Ch., 
Con., and O. L.): 

The water of every natural stream not heretofore appropriated within the State of 
Colorado is hereby declared to be the property of the public; and the same is dedi- 
cated to the use of the people of the State, subject to appropriation as hereafter 
provided. 

Section 6, article 16, constitution, provides that priority of appro- 
priation gives the better right as between those using for the same 
purpose, and the right to divert unappropriated streams shall never 
be denied. (When there is not sufficient water, domestic purposes 
have preference over any other purpose and agricultural over manu- 
facturing purposes.) 

Section 7, article 16, constitution, provides for the acquiring of 
right of way over public, private, and corporate lands for dit(3ies, 
canals, and flumes for domestic purposes, irrigation, mining, manu- 
facturuig, and drainage, upon the p^ment of just compensation. 

Section 2256 et secj. (ch. 69), Mills^s Annotated Statutes, 1891, 
relates to the appropriation and use of water. 

The common-law doctriae is also inapplicable to the State of Colo- 
rado. Said Chief Justice Hoyt, in the case of Fort Morgan Land and 
Canal Co. v. South Platte Ditch Co. (18 Colo., 1) : 

Under our constitution the water of every natural stream in this State is deemed to 

be the property of the public. Private ownership of water in the natural stream is 

not recognized. The right to divert water therefrom and apply the same to beneficial 

uses is, however, expressly guaranteed. By such diversion and use a priority of 

' Tight to the use of the water may be acquired. 

And Justice Helm, discussing the doctrine of prior appropriation in 
the case of Wheeler v. Irrigation Co. (10 Colo., 582), says: 

Our constitution dedicates all unappropriated waters in the natural streams of the 
State to the use of the people, the ownership thereof being vested in the public. We 
shall presently see that after appropriation the title to this water, save, perhaps, as 
to the limited quantity that may be actually flowing in the consumer's ditch or lateral, 
. remains in the general public, while the paramount right to its use, unless forfeited, 
continues in the appropriator. 

See also the following cases: Strickler v. Colorado Springs (16 Colo., 
67); Coffin v. Left Hand Ditch Co. (6 Colo., 446, 447); Yankee v, 
Nichols (1 Colo., 551). 

OKLAHOMA. 

Section 3915 of the Compiled Laws of 1909 declares the rivers and 
streams of the State to be the property of the public, and that use of 
the water in the streams may be acquired by appropriation. 

Section 3918, Compiled Laws, provides for the procuring of right of 
way over private and public lands for irrigation, etc., by condemna- 
tion. 

Section 3920, Statutes 1909: 

, TfTie appropriation of water must be oithor for irrieration, mining, milling, construc- 
tion of waterworks for cities and towns, or stock rai ing. 

Section 23,. article 2, constitution, 1907 (p. 4275, vol. 7, Am. Ch., 
Con., and O. L.): 

No private property shall be taken or damaged for private use with or without com- 
pensation unless by the consent of the owner, except for private ways of necessity or 
for drains and ditches across lands of others for agricultural, mining, or sanitary pur- 
poses, in such masmer as may be pre.-cribed by law. 



POWER OF THE FEDERAL GOVERNMENT OVER WATER POWER. M 

In regard to appropriation of waters for beneficial uses, Chief Justice 
Burford, in Gates v. Settlers' Milling, Canal & Reservoir Co. (91 Pac, 
858), said: 

It seems the settled law in States where irrigation problems have been dealt with 
that, in order to acquire a vested right in the use of water for such purposes from the 
pubic streams, three things must concur: There must ba the construction of ditches 
or channels for carrying water; the water must be diverted into the artificial channels 
and carried through them to the place to be used; and it must actually be applied to 
beneficial uses, and he has the best right who is first in time. 

OREGON. 

The act for admission ot Oregon, February 14, 1859 (11 Stat., 383), 
section 2, declares: 

* * . * And said rivers and waters, and all the navigable waters of said State, 
43hall be common highways and forever free, as well to the inhabitants of said State 
as to all other citizens of the United States, without any tax, duty, impost, or toll 
therefor. 

Section 6525, Lord^s Oregon Laws, 1910: 

The use of the water of the lakes and running streams of the State of Oregon for 
general rental, sale, or distribution for purposes of irrigation, and eupplyirg water 
for household and domestic consumption, and watering live stock upon dry lands of 
the State, is a public use, and the right to collect rates or compensation for such use 
of said water is a franchise. A use shall be deemed general within the purview of 
this act when the water appropriated shall be supplied to all persons whose lands lie 
adjacent to or within reach of the line of the ditch or canal or flume in which said 
water is conveyed, without discrininaticn other than pricrily of contract upon pay- 
ment of charges therefor, as long as there may be water to supply. 

Section 6526, Lord^s Oregon Laws, 1910, gives to corporations the 
right to appropriate and to divert water from its natural bed or chan- 
nel, to condemn land for the purpose of right of ways for ditches, and 
to condemn the rights of riparian proprietors upon the lake or stream 
from which such appropriation is made. 

Section 6551, Lord's Oregon Laws, 1910: 

The use of the water of the lakes and running streams of the State of. Oregon for the 
purpose of developing the mineral resources of the State, and to furnish electrical 
power for all purposes, is declared to be a public and beneficial use and a public 
necessity, and the right to divert any unappropriated waters of any such lakes or 
streams for such public and beneficial use is nereby granted. 

Section 6575, Lord's Oregon Laws, 1910: 

All water within the State from all sources of water supply belong to the State. 

Sections 6594 and 6595 provide the.t all waters within the State 
may be appropriated for beneficial use, and preserves the vested 
rights of riparian proprietors who have made actusl a-pplication of 
water for a beneficia,! use provided such use has not been abandoned 
for a continuous period of two years. (Enacted 1909.) 

In this State it has been hold that a riparian owner holds to high- 
water mark on navigable streams and to the middle of nonnavigabte 
streams. 

Each riparian owner is entitled to a reasonable use of the water for 
domestic purposes and also, in addition thereto, a ree^sonable use for 
irrigation, even though such use ma}' diminish the flow to lower ripa- 
rian ownei-s. (Shaw v, Oswego, 10 Oreg., 371; Jones v. Conn, 39 
■Greg., 30.) 

In the case of Kahler r. Campbell (13 Oreg., 596) it was held that 
where two settlers on Government land severallv divert a stream at 
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a point above them, and subsequently one of them acquh'es title to 
the land at that point, prior appropriation and not common-law 
riparian rights govern. 

A settler upon a nonnavigable stream may elect to rely upon his 
riparian rights or make an appropriation; but he can not do both. 
(Williams v. Alt now, 51 Oreg.^ 275.) 



Exhibit B. 

[Senate Document No. 57, Sixty-second Congress, first session.] 
Memorandum of acts of Congress concerning power privileges at Government dams. 



Karnes of rivers. 



Muskingum, Ohio. 



Green and Barren, 
Ky. 



Grantee. 



General authori- 
zation. 



.do. 



Cumberland,Tenn. , 
at Lock No. 1. 



Tennessee River at 
Hales Bar. 



Mississippi at Des 
Moines Rapids. 



Cumberland and 
tributaries. 



Date of act. 



Aug. 11, 1888 (25 
Stat., 417). 



Sept. 19, 1890 (26 
fitat., 447). 



.do. 



City of Chattar 
noopa or other 
private oorpor- 
ration. 



Keokuk & Hamil- 
ton Water 
Power Co. 



Cumberland River 
Improve m e n t 
Co. 



June 13, 1902 (32 
Stat., 408). 



Apr. 26, 1904 (33 
Stat., 309). 



Feb. 9, 1905 (33 

Stat., 712). 



Mar. 3, 1905 (33 
, Stat.,n32). 



Provisions of act. 



The Secretary of War authorized 
and empowered to grant leases 
or licenses for the use af the 
water powers, at such rate and 
on such conditions and for such 
periods of time as may seem to 
him just, equitable, and expe- 
dient. 

The Secretary of War authorized 
and empowered to grant leases 
or licenses for the use of the 
water powers^ at such rate and 
on such conditions and for such 
periods of time as may seem to 
nim just, equitable, and expe- 
dioDt, with added condition that 
leases are not to extend beyond 
the period of 20 years. 

The Secretary of War authorized 
to grant lease"; or licenses for the 
use of the water power at such 
rate and on such conditions 
and for such periods of time as 
may seem to him expedient. 
(See also act of June 28, 1902.) 

Grantee to purchase necessary 
lands and deed same to United 
States to construct lock and 
dam and give them to United 
States completed, free of all 
cost except expenses connected 
with preparation of plans, su- 
perintendence, cost of lock 
gates, etc.. and to furnish 
United States free electric cur- 
rent for operating locks and for 
lighting. Grantee to have use 
of water power for 99 years. 

Grantee to build a lock and dry 
dock and appurtenant works, 
and United States to have own- 
ert^hip of them. Grantee to 
provide suitable power plant 
for lighting and operating the 
lock, dry dock, and appurte- 
nances, and to provide fish ways. 

Right to collect tolls to cea>e at 
expiration of 40 years from date 
of completion of IjocIl and Dam 
No. 21, Cumberland River, and 
United States may then assume 
the possession, care, operation, 
maintenance, and management 
of the lock or locks constructed 
by the corporation, but without 
tn any way impairing the right 
or ownership of the water power 
and dams created by the cor- 
poration. 



By whom 
improve- 
ment 
made. 



United 
States. 



Do. 



Do. 



Private. 



Do. 



Do. 
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Memorandum of acts of Congress concerning power privileges at Government dam$ — 

Continued. ► 



Names of riTors. 



Coosa, Ala. ,' at Lock 
No. 2. 



White, Ark., at 
Lock No. 1. 



Coosa, Ala., at 
Lock No. 12. 



St. Harys, Mich. 



Wabash, Tnil., at 
ICount Camul. 



MaasiB9ippi,froixi St. 
Paul to Minne- 
apolis. 

CSoosa, Ala., at 
Lock No. 4. 



Wahash, at Mount 
Carmel. 111. 

Roek River near 
SterUng. 



Grantee. 



General authori- 
zation. 



BatesvlUe Fower 
Co. 



Alabama Power 
Co. 



Date of act. 



May 9, 1906 (34 
Stat., 183). 



June 28, 1906 (34 
Stat., 536). 



Mar. {I, 1907 (34 
Stat., 1288). 



General authori- 
zation. 



..do. 



..do.. 



Ragland Water 
Power Co. 



Mount Carmel De- 
velopment Co. 

Sterling Hydrau- 
lic Co. 



Mar. 3, 1909 (35 
Stat., 821). 



Mar. 3, 1909 (36 
Stat., 819). 



June 26, 1910 (36 
Stat., 669). 

Feb. 27, 1911 (36 
Stat., 939). 



f Feb. 14, 1889 (26 
Stat, 670). 

Feb. 12, 1901 (31 
Stat, 785.) 

Mar. 2, 1907 (34 
Stat, 1103). 



S. Doc. 246, 64-1- 



Provisions of act. 



United States reserves rig^t to 
control dams and pool level and 
to construct locks. Land for 
lock and approaches to be con- 
veyed to United States free of 
change, and United States to 
hav0 free water power for build- 
ing and operating locks. Fish- 
ways to be constructed. 

The Secretary of War authorized 
and* directed to fix from time to 
time reasonable charges to be 
paid for use of power. 

Dam; to be built so that the 
United States may construct a 
lode in connection tiierewith. 
The grantee to have the right 
to use Government land neces- 
sary for the construction and 
maintenance of the dam and 
appurtenant works, to convey 
to the United States free of cost 
such suitable tract or tracts as 
may be selected by the Chief of 
Engineers and the Secretary of 
War for establishment of locks 
and approaches, and to furnish 
the necessary electric current to 
orerate locks and for lifting 
grounds. 

^ater power to be leased by the 
Secretary of War upon such 
terms and conditions as ^tiall be 
best calculated, in his judg- 
ment, to insure the develop- 
ment lliereof. A just and rea- 
sonable compensation to be 
paid for use. 

Secretary of War authorized to 
grant leases or licenses for pe- 
riods not exceeding 20 years at 
such rate and on such condi- 
tions as may seem to him just, 
equitable, and expedient. 

A reasonable compensation for 
leases of water power shall be 
secured to the United States. 

The dam to be property of the 
United States free of charge. 
Grantee to have water-power 
rights for 50 years. United 
States to have right to con- 
struct a lock and to have free 
electric current for operating 
and lighting. Grantee to raise 
height of dam at Lock No. 4 
and to stop leaks. Beginning 
in 1926, grantee shall pay to 
United States II per 10-nour 
horsepower, with an increase if 
natural flowage is increased by 
storage reservoirs. 

Withdrawal of water shall be 
under the direction and control 
of the Secretary of War. 

Secretary of War authorized to 
permit erection of a power sta- 
tion in connection with United 
States dam. Grantee to waive 
certain claims against United 
States. 



By whom 

improv-' 

ment 

made. 



PriTBtt. .' 



Do. 



Do. 



United 
States. 



Do. 



Do. 
Private. 



[United 
States. 

Do. 



• « 
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Memorandum of acts of Congress concermng power privileges at Government darn 

Crontittued. 



NUMS of rivers. 


Grantee. 


Daibofaet. 


Provisions of act. 


By whom. 

improve- 
ment 
made. 


Wlill^ Ark., above 
Lock Noj 3. 

Black Warrior 
Rimt, AIa<, Lock 
»nd Dam No. 17. 


J. A. Omberg, jr.. 

General author£ca- 
tlon. 


June 29, 1900(34* 
Stat., 628). 

; Aug. 22. 19110). 
: 33 laws;, fst 
t se8si62dCong.). 

» ■ 

.j..*.. ■ 'i ^ 


Grantee to purchase lands, con- 
struct lock and dam, aind give 
them to the United States free 
of charge and furnish United 
States electric current to oper- 
ate locks, light grounds, etc. 
Grantee to have use o| water 
power for 99 years. 

Secretary of War authorized to- 
diange detailed plans and speci- 
fications so as to increase height 
of pool level over the dam crest 
of Lock No. 17, and for the de- 
velopment of water power. 


iPrlvattu 
UnttAd 






NATIONAL CONTROL OF SURPLUS WATER POWERS 

INCIDENTALLY CREATED IN THE ERECTION 
OF IMPROVEMENTS IN AID OF NAVIGATION 



VIEWS OF MR. CULBERSON 

ON S. RES. 44, A RESOLUTION DIRECTING THE COMMITTEE ON THE 

JUDICIARY TO REPORT TO THE SENATE ON THE POWER OF 

THE GOVERNMENT OVER THE DEVELOPMENT AND USE 

OF WATER POWER WITHIN THE RESPECTIVE STATES 
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VIEWS OF MR. CULBERSON. 

Sovereignty, dominion, and control of the flowing waters of all 
streams, navigable or otherwise, within its borders are reserved to a 
State, subject only to such Bowers as are vested in the Federal Gov- 
ernment by the commerce clause of the Constitution, and such rights 
as may accrue to it as the actual owner of riparian lands. 

The opinion (in Shively v. Bowlby, 152 U. S., 1) refers to all the cases which we 
have above cited and many others upon the various questions which are discussed 
in the case and recognizes the rule that it belongs to the States to decide as to the 
character and extent pf the riparian rights of owners upon navigable streams within 
such States. 

The jurisdiction of the State over this question of riparian ownership has been 
always, and from the foundation of the Government, recognized and admitted by 
this court. (Water Power Co. v. Water Commissioners, 168 U. S., 366.) 

While this is undoubted, and the rule obtains in those States in the- Union which 
have simply adopted the common law, it is also true that as to every stream within 
its dominion the State may change this common-law rule and permit the appropria- 
tion of the flowing waters for such purposes as it deems wise. * * * 

Although this power of changing tne common-law rule as to streams within its 
dominion undoubtedly belongs to each State, yet two limitations must be recognized: 
First. That in the absence of specific authority from Congress the State can not by 
its legislation destroy the right of the United States as the owner of lands bordering 
on a stream to the continued flow of its waters, so far at least as may be necessary for 
the beneficial uses of the Government's property. Second. That it is limited by 
the superior power of the General Government to secure the uninterrupted naviga- 
bility of all navigable streams within the limits of the United States. (U. S. v. Rio 
Grande Co., 174 U. S., 702-703.) 

Grants by Congress of portions of the public lands within a Territory to settlers 
thereon, though bordering on or bounded by navigable waters, convey of their own 
force no title or right below high- water mark and do not impair the title and dominion 
of the future State when created, but leave the question of the use of the shores by 
the owners of uplands to the sovereign control of each State, subject only to the rights 
vested by the Constitution in the United States. (Shively v. Bowlby, 152 U. S., 58.) 

But it is useless to pursue the inquiry further in this direction. It is enough for 
the purposes of this case that each State has full jurisdiction over the lands within its 
borders, including the beds of the streams and other waters [citing numerous authori- 
ties]. (Kansas v. Colorado, 206 U. S., 93.) 

As to those lands within the limits of the States, at least of the Western States, the 
National Government is the most considerable owner and has power to dispose of 
and make all needful rules and regulations respecting its property. We do not mean 
that its legislation can override State laws in respect to tne general subject of recla- 
mation, (lb., p. 92.) 

The fact that a stream may constitute the boundary between the 
United States and a foreign country does not change the general 
rule. Concerning a question of riparian right on the Sault Ste. Marie 
River, the boundary river between the United States and Canada, the 
court said: '^The fact that it is a boundary has not been held to make 
a. difference;'' that is, a difference in the rule of law applying to 
riparian rights in the State of Michigan. (U. S. v. Chandler-Dunbar, 
etc., 209 U.S., 453.) 

It being clear, then, that dominion, sovereignty, and control of the 
flowing waters of a navigable stream within its borders rest with th^ 
State, and that it may enact such laws as it deems suitable for the 
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disposition and control of such waters for manufacturing, irrigation, 
or other industrial purposes, so long as the navigability of the stream 
is not affected, can the National Government, eUmmating here the 
question of its possible actual riparian ownership on the borders of 
a stream, exercise similar power; and if so, under what warrant? 
Clearly, not at all, unless it be under the commerce clause of the 
Constitution. As to this, Senator Nelson, in* his confidential report 
to the Judiciary Committee, says, on page 11 : 

If, for the purpose of improving the navigability of a stream carrying interstate 
commerce, the Jb'ederal Government constructs and maintains a dam, with locks 
and gates, the Government has the undoubted right to establish and maintain, in 
connection with such dam, an electric power plant for the purpose of furnishing 
motive power to operate such locks and gates. And the Federal Government has 
the right to sell', lease, or rent, for compensation, any surplus power that may arise 
from and be an incident to such an improvement of navigation. (Eaukana Water 
Power Co. v. Green Bay & Mississippi Canal Co., 142 U. S., 254.) 

And, on page 12: 

Also, see Green Bay Co. v. Patten Co. (172 U. S., 58), relating to the same water 
power and dam after the Federal Government had taken over the work of improve- 
ment. 

In general, it may be said that whenever the Federal Government is engaged in 
improving the navigability of a stream on which there is interstate commerce, if by 
reason and in consequence of such Lm][»*ovement, and as an incident thereto, sur- 
plus power is created, the Federal Government has the right to lease or sell such 
power on such terms and for such compensation as it may deem just. 

And, on page 13 : 

Responding to the second interrcgatory, we are of the opinion, divorcing the ques- 
tion from riparian rights, that the Federal Government, in authorizing the construc- 
tion and maintenance of a dam on a navigable stream by States, municipalities, or 
private parties, for the chief and primary purpose of improving the navigation of 
the Stream, has the same rip'ht to prescribe the terms and compensation for the use 
of the surplus power, created as an incident to the main improvement, as the Gov- 
ernment would have in case it had itself built the dam or made the improvement, 
and that the Go"v-emment having delegated the power of building such dam to pri- 
vate parties, might well confer upon them as compensation for the work thus unaer- 
taken the rie-ht to do what the Grovemment itself could do in case it had itself con- 
structed the work. 

The propositions laid down above are believed to be too broads 
The exercise of such a power by the National Government is incon- 
sistent with th« established rule that such control of th« waters rests 
exclusively with the State. It might result in the National Govern- 
ment leasing, selling, giving away, creating a monopoly in all the 
flowing waters within a State, or in its exercising such power at one 

Soint on a navigable stream under rules, regulations, and upon terms 
ifferent from and in actual conflict with the rules, regulations, and 
terms established by the State for all other portions of the stream 
within its borders. As intimated by the Supreme Oouft in Kansas v. 
Colorado (206 U. S., 92), the National Government would be without 
power to adopt sutjh a course with reference to lands which it actually 
owned and wholly controlled within the limits of a State : *' We do not 
mean that its {tne National Government's) legislation can override 
State laws in respect to the general subject of reclamation.'' 

To sustain the right of the Federal Government to dispose of 
surplus power and water incidentally created in the course of improv- 
ing the navigability of a stream, reliance is placed upon two decision* 
of the Supreme Court, i. e., in the cases of Kaukana Water Power Co 
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V, Green Bay & Mississippi Canal Co. (142 U. S., 264) and Green Bay, 
etc., Co. V. Patten Co. (172 U. S., 58). 

- The case first cited is not in point. The right of the Federal 
Government to sell or dispose of incidentally created surplus water 
power was not involved. 

Briefly, the facts in this case were: Congress granted public lands 
to the future State of Wisconsin for the improvement of the naviga- 
tion of the Fox and Wisconsin Rivers. The State accepted the grant 
and undertook the work of improving the Fox River, reserving te 
itseU all water powers created and appurtenant to such improvement, 
'* subject to future action of the legislature. '' Unable to complete the 
work, the State incorporated and transferred to an improvement com- 
pany the incomplete work, vesting in the compan}^ complete title to 
aU the improvements, water powers to be created, rights, powers, and 
franchises. The improvement company mortgaged the property, was 
unable to meet its indebtedness, the mortgage was foreclosed, and 
complete title passed under foreclosure sale to the Green Bay & Mis- 
sissippi Canal Co., the appellee. 

This company in turn became seized in fee of aU the improvements 
and all the appurtenant rights, powers, and franchises. Finding the 
operation of the dam and canal unprofitable, this company in turn sold 
the improvements to the United States Government, reserving, how- 
ever, to itseW the water power created by the dam and the use of 
surplus waters not required for purposes of navigation. Another 
company, claiming the right as a riparian owner, thereafter attempted 
to draw water from the pond formed by the dam, and thus deprive 
the Green Bay Co. of its use, control, and dominion over it. The 
Supreme Court of Wisconsin directed an injunction against the intrud- 
ing company, and the case went to the Supreme Court of the United 
.States on the ground that it involved the validity of a State statute, 
because repugnant to the Constitution of the United States. Mr. 
Justice Brown, for the court, among other things, said (p. 272) : 

With respect to such rights (riparian rights) we have held that the law of the State^ 
as declared by its supreme court, is controlling as a rule of property. (Barney v. 
Keokuk, 94 U. S., 324, etc.) 

Upon the question as to the validity of the State statute, he said 
(p. 273) : 

But if, in the erection of a public dam for a recognized public purpose, there is 
necessarily produced a surplus of water, which may properly be used for manufactur- 
ing purposes, there is no sound reason why the State may not retain to itself the poww 
of controlling or disposing of such water as an incident of its right to make such an 
improvement. 

There is indeed no soiuid reason for denying such a right to the 
State. Such a right is entirely consistent with the doctrme of the 
State's dominion and sovereignty over the flowing waters of the navir 
gable streams within its borders. But there is no word in the entire 
opinion in regard to the power of the Federal Government to assert 
and reserve such a right, and certainly there can be no parity in appli- 
cation of the construction of a rule dealing with the reserved rights of 
the State to the limited constitutional grants to the National Gov^n- 
ment. What there is sound reason for conceding to the State, thep^ 
is under the circumstances equally as sotjnd reason for denying to tb« 
Eed^&ral Government. The hrst proposition from the report quoted 
supra gainis no support from th^ caste cited. 



